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INTRODUCTION  

 
 

1.1  This standard tender document for procurement of works has been prepared 
for use by procuring entities in Kenya in the procurement of works (e.g. 

Buildings, Roads, Bridges, Repairs and Maintenance) which the procuring 
entity considers to be small and where  it is not required to be open tendering.  

 

1.2  The following guidelines should be observed when using the document: -  
(a) Specific details should be furnished in the tender notice and in  the 
special conditions of contract (where applicable).  The  tender 

 document issued to tenderers should not have blank  spaces or 
 options.  

 
(b) The instructions to tenderers and the General Conditions of  Contract 

should remain unchanged.  Any necessary amendments to these parts 

should be made through Appendix  to instru ctions to tenderers and 
special conditions of contract  respectively.  

 

1.3  (a) Information contained in the invitation to tender shall conform to the 
 data and information in the tender documents to enable prospective 

 tenderers to decide whether or not t o participate in the tender and 
 shall indicate any important tender requirements  

 

I.  The invitation to tender shall be as an advertisement in accordance with the 
regulations or a letter of invitation addressed to tenderers who have been 

prequalified followin g a request for prequalification.  
 
1.4 The cover of the tender document should be modified to include: -  

 
II.  Tender number.  

III.  Tender name.  

IV.  Name of procuring entity.  
V. Delete name and address of PPOA.   
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SECTION I  
 

INVITATION FOR TENDERS  
 

DATE : 17 /11 /20 20   

 
Tender reference No. : KCG/RTPW/ 830455 -20 20 /202 1 

 

 
Tender Name: PROPOSED OPENING AND GRADING OF MULUNGUNI - 

KAPANGANI ROAD .  

 

1.1 The Kilifi County Government invites sealed tenders for the PROPOSED 
OPENING AND GRADING OF MULUNGUNI - KAPANGANI ROAD .  

1.2 Interested eligible candidates may obtain further information and inspect  
tender documents at the procurement office located at the County treasury during 
normal working hours from 8.00 AM to 5.00PM.  

1.3 Tender documents may also be downloaded by interested candidates free of charge 
from www.kilifi.go.ke  or the Public Procurement Portal (PPIP) www.tender.go.ke 
or  IFMIS portal https://supplier.treasury.go.ke  

1.4 Prices quoted should be net inclusive of all taxes, must be in Kenya shillings 
and shall remain valid for 90  days  from the closing date of tender. 

1.5 Completed tender documents are to be submitted through the IFMIS portal 
https://supplier.treasury.go.ke   

So as to reach on or before Tues da y 24 th  November , 20 20  at 11 .00 am  
East African Time  

 
 

For Chief Officer, Roads Transport and Public Works 
 

 

 
 

 
 
 

 
 
 

 
 

 
 
 

 

http://www.kilifi.go.ke/
http://www.tender.go.ke/
https://supplier.treasury.go.ke/
https://supplier.treasury.go.ke/
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INSTRUCTIONS TO TENDERERS.  
 

1.   General  
 

1.1  The Employer as defined in the Appendix to Conditions of Contract 
invites tenders for Works Contract as described in the tender 
documents.  The successful Tenderer will be expected to complete the 

Works by the Inten ded Completion Date specified in the said Appendix.  
 

1.2  Tenderers shall include the following information and documents with 

their tenders, unless otherwise stated:  
 

(a) copies of certificates of registration, and principal place of 
business;  

(b) total monetary value of construction work performed for each of 

the last five years;  
(c) experience in works of a similar nature and size for each of the 

last five years, and clients who may be contacted for further 
information on these contracts;  

(d) major items of con struction equipment owned;  

(e) qualifications and experience of key site management and 
technical personnel proposed for the Contract;  

(f) reports on the financial standing of the Tenderer, such as profit 

and loss statements and auditorõs reports for the last five years;  
(g) authority to seek references from the Tendererõs bankers. 

 
1.3  The Tenderer shall bear all costs associated with the preparation and 

submission of his tender, and the Employer will in no case be 

responsible or liable for those costs.  
1.4  The Tenderer, at t he Tendererõs own responsibility and risk, is 

encouraged to visit and examine the Site of the Works and its 

surroundings, and obtain all information that may be necessary for 
preparing the tender and entering into a contract for construction of the 

Works.  The costs of visiting the Site shall be at the Tendererõs own 
expense.  

1.5  The procurement entityõs employees, committee members, board 

members and their relative (spouse and children) are not eligible to 
participate in the tender.  

 
1.6  The price to be cha rged for the tender document shall not exceed 

Kshs.5,000/=  

 
1.7  The procuring entity shall allow the tenderer to review the tender 

document free of charge before purchase.  
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2.  Tender Documents  
 

2.1  The complete  set of tender documents comprises the documents listed 
here below and any addenda issued in accordance with clause 2.4 

herebelow: - 
 

(a) These instructions to Tenderers  

(b) Form of Tender  
(c) Conditions of Contract and Appendix to Conditions of Contract  
(d) Specifications  

(e) Drawings  
(f) Bills of Quantities/Schedule of Rates ( whichever is applicable)  

(g) Other materials required to be filled and submitted in accordance 
with these Instructions and Conditions  

 

2.2  The Tenderer shall examine all instructions, forms and specifications in 
the tender documents.  Failure to furnish all inform ation required by 

the tender documents may result in rejection of his tender.  
 

2.3  A prospective Tenderer making inquiries  of the tendering documents 

may notify the Employer in writing or by cable, telex or facsimile at the 
address indicated in the letter of i nvitation to tender.  The Employer will 
respond to any request for clarification received earlier than seven [7] 

days prior to the deadline for submission of tenders.  Copies of the 
Employerõs response will be forwarded to all persons issued with 

tendering  documents, including a description of the inquiry, but without 
identifying its source.  

 

2.4  Before the deadline for submission of tenders, the Employer may modify 
the tendering documents by issuing addenda.  Any addendum thus 
issued shall be part of the tende ring documents and shall be 

communicated in writing or by cable, telex or facsimile to all Tenderers.  
Prospective Tenderers shall acknowledge receipt of each addendum in 

writing to the Employer.  
 

2.5  To give prospective Tenderers reasonable time in which to t ake an 

addendum into account in preparing their tenders, the Employer shall 
extend, as necessary, the deadline for submission of tenders in 

accordance with clause 4.2 herebelow.  
 
3.  Preparation of Tenders  

 
3.1  All documents relating to the tender and any correspo ndence shall be 

in English Language.  

 
3.2  The tender submitted by the Tenderer shall comprise the following: - 

(a) The Tender;  
 

(b) Tender Security;  
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(c) Priced Bill of Quantities/Schedule of Rates for lump -sum 

Contracts  
 

(d) Any other materials required to be completed and submitted by 
Tenderers.  

 

3.3  The Tenderer shall fill in rates and prices for all items of the Works 
described in the Bill of Quantities/Schedule of Rates.  Items for which 
no rate or price is entered by the Tenderer will not be paid for when 

executed and shall be deemed covered by the other rates and prices in 
the Bill of Quantities/Schedule of Rates.  All duties, taxes and other 

levies payable by the Contractor under the Contract,  as of 30 days prior 
to the deadline for submission of tenders, sh all be included in the tender 
price submitted by the Tenderer.  

 
3.4  The rates and prices quoted by the Tenderer shall not be subject to any 

adjustment during the performance of the Contract.  
 

3.5  The unit rates and prices shall be in Kenya Shillings.  

 
3.6  Tenders shal l remain valid for a period of sixty ( 60 ) days from the date 

of submission.  However in exceptional circumstances, the Employer 

may request that the Tenderers extend the period of validity for a  
specified additional period.  The request and the Tenderersõ responses 

shall be made in writing.  
 

3.7  The Tenderer shall prepare one original of the documents comprising 

the tender documents as described in these Instructions to Tenderers.  
 

3.8  The original shall be typed or written in indelible ink and shall be signed 

by a person or persons duly authorised to sign on behalf of the Tenderer.  
All pages of the tender where alterations or additions have been made 

shall be initialed by the person or persons signing the tender.  
 

3.9  Clarification of tenders shall be requested by th e tenderer to be received 

by the procuring entity not later than 7 days prior to the deadline for 
submission of tenders.  

 
3.10  The procuring entity shall reply to any clarifications sought by the 

tenderer within 3 days of receiving the request to enable the ten derer to 

make timely submission of its tender.  
 

4.  Submission of Tenders  

 
4.1  The tender duly filled and sealed in an envelope shall; - 

 
(a) be addressed to the Employer at the address provided in the invitation 

to tender;  
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[b]     bear the name and identification number of the Contract as defined      

    in the invitation to tender; and  
 

[c]     provide a warning not to open before the specified time and date for                               
  tender opening.  
 

4.2  Tenders shal l be delivered to the Employer at the address specified 
above not later than the time and date specified in the invitation to 
tender.  

 
4.3  The tenderer shall not submit any alternative offers unless they are 

specifically required in the tender documents.  
 

Only  one tender may be submitted by each tenderer.  Any tenderer who 

fails to comply with this requirement will be disqualified.  
 

4.4  Any tender received after the deadline for opening tenders will be 
returned to the tenderer un -opened.  

 

4.5  The Employer may extend th e deadline for submission of tenders by 
issuing an amendment in accordance with sub -clause 2.5 in which case 
all rights and obligations of the Employer and the Tenderers previously 

subject to the original deadline will then be subject to the new deadline.  
 

 
5.  Tender Opening and Evaluation  
 

5.1  The tenders will be opened in the presence of the Tenderersõ 
representatives who choose to attend at the time and in the place 
specified in the invitation to tender.  

 
5.2  The Tenderersõ names, the total amount of each tender and such other 

details as may be considered appropriate, will be announced at the 
opening by the Employer .  Minutes of the tender opening, including the 
information disclosed to those present will also be prepared by the 

Employer.  
 

5.3  Information rela ting to the examination, clarification, evaluation and 
comparison of tenders and recommendations for the award of the 
Contract shall not be disclosed to Tenderers or any other persons not 

officially concerned with such process until the award to the succes sful 
Tenderer has been announced.  Any effort by a Tenderer to influence the 
Employerõs officials, processing of tenders or award decisions may result 

in the rejection of his  tender.  
 

5.4  Tenders determined to be substantially responsive will be checked for 
any arithmetic errors.  Errors will be corrected as follows:  
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(a) where there is a discrepancy between the amount in figures and 
the amount in words, the amount in words will prevail; and  

 
(b) where there is a discrepancy between the unit rate and the line 

item tot al resulting from multiplying the unit rate by the quantity, 
the unit rate as quoted will prevail, unless in the  
opinion of the Employerõs representative, there is an obvious 

typographical error, in which case the adjustment will be made to 
the entry cont aining that error.  

 

(c) In the event of a discrepancy between the tender amount as stated 
in the Form of Tender and the corrected tender figure in the main 

summary of the Bill of Quantities/Quotation, the amount as 
stated in the Form of Tender shall prevail.  

 

(d) The Error Correction Factor shall be computed by expressing the 
difference between the tender amount and the corrected tender 

sum as a percentage of the Corrected Builderõs Work (i.e. 
corrected tender sum less P.C. and Provisional Sums).  

 

(e) The Error Correct ion Factor shall be applied to all Builderõs Work 
(as a rebate or addition as the case may be) for the purposes of 
valuations for Interim Certificates and valuation of variations.  

 
(f) The amount stated in the tender will be adjusted in accordance 

with the abo ve procedure for the correction of errors and with 
concurrence of the Tenderer, shall be considered as binding upon 
the Tenderer.  If the Tenderer does not accept the corrected 

amount, the tender may be rejected and the Tender Security 
forfeited . 

 

5.5  The tender evaluation committee shall evaluate the tender within 30 
days of the validity period from the date of opening the tender.  

 
5.6  Contract price variations shall not be allowed for contracts not 

exceeding one year (12 months)  

 
5.7  Where contract price variatio n is allowed, the valuation shall not exceed 

15% of the original contract price.  
 

5.8  Price variation requests shall be processed by the procuring entity 

within 30 days of receiving the request.  
 

5.9  Preference where allowed in the evaluation of tenders shall not exceed 

15%  
 

5.10  To assist in the examination, evaluation, and comparison of tenders, the 
Employer at his discretion, may request [in writing] any Tenderer for 
clarification of the tender, including breakdowns of unit rates.  The 
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request for clarification and the response shall be in writing or by cable, 
telex or facsimile but no change in the tender price or substance of the 

tender shall be sought, offered or permitted.  
 

5.11  The Tenderer shall not influence the Employer on any matter relating to 
his tender from th e time of the tender opening to the time the Contract 
is awarded.  Any effort by the Tenderer to influence the Employer or his 

employees in his decision on tender evaluation, tender comparison or 
Contract award may result in the rejection of the tender.  

 

6.  Award of Contract  
 

6.1  The award of the Contract will be made to the Tenderer who has offered 
the lowest evaluated tender price.  

 

6.2  Notwithstanding the provisions of clause 6.1 above, the Employer 
reserves the right to accept or reject any tender and to cancel th e 

tendering process and reject all tenders at any time prior to the award  
of Contract without thereby incurring any liability to the affected 
Tenderer or Tenderers or any obligation to inform the affected Tenderer 

or Tenderers of the grounds for the actio n.  
 

6.3  The Tenderer whose tender has been accepted will be notified of the 

award prior to expiration of the tender validity period in writing or by 
cable, telex or facsimile.  This notification (hereinafter and in all 

Contract documents called the òLetter of Acceptanceó) will state the sum 
[hereinafter and in all Contract documents called the òContract Priceó 
which the Employer will pay the Contractor in consideration of the 

execution, completion, and maintenance of the Works by the Contractor 
as prescribed by  the Contract.  The contract shall be formed on the 
parties signing the contract. At the same time the other tenderers shall 

be informed that their tenders have not been successful.  
 

6.4  The Contract Agreement will incorporate all agreements between the 
Employ er and the successful Tenderer.  It will be signed by the Employer 
and sent to the successful Tenderer, within 30 days following the 

notification of award.  Within 21 days of receipt ,the successful Tenderer 
will sign the Agreement and return it to the Emp loyer.  

 
 

6.5  Within 21 days after receipt of the Letter of Acceptance, the successful 

Tenderer shall deliver to the Employer a Performance Security amount 
stipulated in the Appendix to Conditions of Contract.  

 

 
6.6  The parties to the contract shall have it signed within 30 days from the 

date of notification of contract award unless there is an administrative 
review request.  
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6.7  The procuring entity may at any time terminate procurement 

proceedings before contract award and shall not be liable to any person 
for  the termination.  

 
 

6.8  The procuring entity shall give prompt notice of the termination to the 

tenderers and on request give its reasons for termination within 14 das 
of receiving the request from any tenderer.  

 

7.  Corrupt and fraudulent practices  
 

7.1  The procuring entity requires that the tenderer observes the highest 
standard  of ethics during the procurement process and execution of the 
contract. A tenderer shall sign a declaration that he has not and will not 

be involved in corrupt and fraudulent practic es. 
 

7.2  The procuring entity will reject a tender if it determines that the tenderer 
recommended for award has engaged in corrupt and fraudulent 
practices in competing for the contract in question.  

 
7.3  Further a tenderer who is found to have indulged in corrupt and 

fraudulent practices risks being debarred from participating in public 

procurement in Kenya . 
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Appendix to Instructions to Tenderers 

 

The following information for procurement of small works shall complement or amend 

the provisions of the instructions to tenderers.  

 

Wherever there is a conflict between the provisions of the instructions to tenderers and 

the provisions of  the  appendix,  the  provisions  of  the  appendix  herein  shall prevail 

over those of the instructions to tenderers 

 

 

 

 
I ns t r ucti ons  to 
tend er er s 
(Reference e.g.é) 

Par ti cu lar s of  append ix to i ns t r ucti ons  to tend erer s 

1.1:  The employer The name and address of the Employer for the purposes of submission of 
tenders is Chief Officer, Roads Transport and Public Works, Kilifi County 
Government, P.O. Box 519 ï 80108, Kilifi  
 
 

1.2: Evaluation Criteria 1. Preliminary criteria  

i. Valid NCA certificate roads works category 8 and above 

ii.  Valid NCA License  

iii.  Site visit certificate signed by an authorized officer 

iv. Certificate of incorporation and CR12/Registration Certificate  

v. Valid Tax Compliance Certificate 

vi. Bid bond from a reputable and recognized financial institution of Kshs. 

150 ,000/ - valid for 120 days 

vii.  Duly filled confidential business questionnaire  

viii.  Duly filled Form of tender 

ix. Declaration on the status of corruption, fraud, crime, conflict of interest, 

debarment, bankruptcy and being in receivership.  

x. Affidavit on bidderôs litigation history  

 
Evaluation Methodology  will be a YES/NO 
 

NOTE: Bidders MUST  meet ALL  the above requirements to proceed to 

technical evaluation. 
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1.2: Evaluation Criteria  
conté 

2.  Technical Evaluation Criteria: Out of 80, Pass mark 60  
 

CRITERIA  SCORE  

i. CVs of One (1no) Key personnel in relevant field (Attach Evidence) 
A minimum of Diploma with 5yrs experience ( 10marks)  

10marks  

ii.  Proof of Ownership of Relevant Plants & Equipment. 

 A minimum of;  

 

1. One 1(no.) Graders, (2.5 marks) 

2. One 1(no.) Drum roller  (2.5 marks) 

3. One 1 (no.) Excavator (2.5 marks) 

4. One 1 (no.) Water boozer (2.5 marks) 

5. One 1(no.) Bulldozer (2.5 marks) 

6. Three 3(no.) Lorries (2.5 marks)   

(Show proof of ownership/lease/hire of these  items  of construction, 

plants  and equipment; (if lease or hire provide lease agreements if 

owned provide copies of logbooks ) 

15marks  

iii.  Proof of similar works with Similar Magnitude executed ï Atleast 
Two (2No.) (15mks) 

15marks  

iv. Proof of bidderôs ability to fund the project (attach bank 
Statements/audited accounts/cash flows/balance sheet/ profit and 
Loss account etc) (10 marks) 

10marks  

v. Detailed work programme and must be within the contract period 

and must be adhered to during contract implementation. (5marks)  

5marks  

vi. Bill of Quantities will be evaluated as follows:  
1. Consistency and reasonability of rates with approved estimates 

(25 Marks)  

2. Possible front-loading of bill items (a contractor will lose marks 

score zero Marks) 

25 Marks  

 

Evaluation Methodology : Bidders must score at least 60 marks  to  proceed to 

financial evaluation  

 

3.  Financial Evaluation Criteria (0ut of 20 marks)  
Financial Score = 20 (LQA/BQA)  

KEY:  
LQA= Lowest Quoted Amount 
BQA= Bidder Quoted Amount  

 

1. Currency is in Kenya shillings 

2. Tender sum shall be absolute as per form of tender 

3. Prices will be inclusive of all taxes  

4. No blank BOQs - Each item should be priced (completeness of bid) 

 
4.  Award Criteria  

The award will be to the Lowest evaluated responsive bidder 
Note:   

1. Retention amount shall be 10% for every certificate of payment. 
2. In case of a tie after the Evaluation the Bidders will be invited for a Competitive 
Negotiation.  
3. Post qualification of tenderers will be undertaken for this tender  
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1.4  Site visit As per tender notice 

1.5 : Eligibility  Open National Tender for all categories of bidders who are eligible as per the 
PPAD Act 2015. 

1.6: Document Charges The charges will be Ksh. 1,000/- or download free of charge from the website: 
www.kilifi.go.ke   

2.3, 3.9 & 3.10: 
Clarifications  

Request for Clarification in writing will be within seven (7) day s prior to 
submission of tenders and reply will be within 3 days.  

2.4: Addendum Addendum/clarifications to be in website: www.kilifi.go.ke  kindly check 
regularly.  

3.4,5.6,5.7 and 5.8 
Price Variations 

Price variation will be as provided in PPAD Act 2015 and shall  not  be 
al lowed for  contracts  not  exceeding one year (12 months)  
 

3.6 Tender security  As per append ix to i ns t r ucti ons  to tend erer s Appendix 1.2 . 

 

3.6 Tender validity  The tender shall remain valid for Ninety  (90)  Days from the date of opening. 

3.7 Number of copies Bidders are required to provide one original and one copy. 

4.1 (c), 4.2 &5.1 
Submission of bids  

The date for submission of bids is as indicated in the Invitation to Tender, 
Section I  

4.2 & 5.1 Tenders shall be delivered to the Employer at the address specified above 
not later than the time and date specified in  the invitation to tender.  

5.4: Correction of 
Errors  

There will be no correction of arithmeti c errors as provided in PPAD Act 
2015. The tender sum in the form of tender is final.  

5.3, 5.4 &5.5 Evaluation 
Period 

The evaluation of tenders shall be carried out within a period of 30 days after 
tender opening. 

 
6.5: Performance 

Security 

10% of the tender sum 

 
 

 

http://www.kilifi.go.ke/
http://www.kilifi.go.ke/
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SECTION III - CONDITIONS OF CONTRACT  
 

1.  Definitions  
 

1.1  In this Contract, except where context otherwise requires, the following 
terms shall be interpreted as indicated;  

 

òBills of Quantitiesó  means the priced and completed Bill of Quantities 
forming part of t he tender[where applicable].  

 
òSchedule of Ratesó means the priced Schedule of Rates forming part 
of the tender [where applicable].  

 
òThe Completion Dateó  means the date of completion of the Works as 
certified by the Employerõs Representative. 

 
òThe Contractó  means the agreement entered into by the Employer 

and the Contractor as recorded in the Agreement Form and signed by 
the parties.  
 

òThe Contractoró  refers to the person or corporate body whose tender 
to carry out the Works has been accepted by the Em ployer.  

 
òThe Contractorõs Tenderó  is the completed tendering document 
submitted by the Contractor to the Employer.  

 
òThe Contract Priceó  is the price stated in the Letter of Acceptance.  
 

òDaysó  are calendar days; òMonthsó are calendar months.  
 

òA Defectó  is any part of the Works not completed in accordance with 
the Contract.  
 

òThe Defects Liability Certificateó   is the certificate issued by 
Employerõs Representative upon correction of defects by the Contractor. 

 
òThe Defects Liability Periodó   is the period named in the Appendix 
to Conditions of Contract and calculated from the Completion Date.  

 
òDrawingsó   include calculations and other information provided or 
approved by the Employerõs Representative for the execution of the 

Contract.  
 

òEmployeró  Includes Central or Local Government administration, 
Universities, Public Institutions and Corporations and is the party who 
employs the Contractor to carry out the Works.  

 
òEquipmentó   is the Contractorõs machinery and vehicles brought 

temporarily t o the Site for the execution of the Works.  
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òSiteó  means the place or places where the permanent Works are to be 

carried out including workshops where the same is being prepared.  
 

òMaterialsó  are all supplies, including consumables, used by the 
Contractor for incorporation in the Works.  
 

òEmployerõs Representativeó  is the person appointed by the 
Employer and notified to the Contractor for the purpose of supervision 
of the Works.  

 
òSpecificationó  means the Specification of the Works included in the 

Contract.  
 
òStart Dateó  is the date when the Contractor shall commence 

execution of the Works.  
 

ò A Subcontractoró  is a person or corporate body who has a Contract 
with the Contractor to carry out a part of the Work in the Contract, 
which includes Wo rk on the Site.  

 
òTemporary worksó  are works designed, constructed, installed, and 
removed by the Contractor which  are needed for construction or 

installation of the Works.  
 

ò A Variationó  is an instruction given by the Employerõs Representative 
which varies the Works.  
 

òThe Worksó  are what the Contract requires the Contractor to 
construct, install, and turnover to the Employer.  

 

2.  Contract Documents  
 

2.1  The following documents shall constitute the  Contract documents and 
shall be i nterpreted in the following order of priority;  

 

(1) Agreement,  
(2) Letter of Acceptance,  

(3) Contractorõs Tender, 
(4) Conditions of Contract,  
(5) Specifications,  

(6) Drawings,  
(7) Bills of Quantities or Schedule of Rates [whichever is applicable)  

 

3.  Employerõs Representativeõs Decisions 
 

3.1  Except where otherwise specifically stated, the Employerõs 
Representative will decide contractual matters between the Employer 
and the Contractor in the role representing the Employer.  
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4.  Works, Language and Law of Contract  

 
4.1  The Contractor shall construct and install the Works in accordance with 

the Contract documents.  The Works may commence on the Start Date 
and shall be carried out in accordance with the Program submitted by 
the Contractor, as updated with the approval of the Employerõs 

Representative, and complete them by the Intended Completion Date.  
 
4.2  The ruling language of the Contract shall be English language and the 

law governing the Contract shall be the law of the Republic of Kenya.  
 

5.  Safety, Temporary works and Discoveries  
 
5.1  The Contra ctor shall be responsible for design of temporary works and 

shall obtain approval of third parties to the design of the temporary 
works where required.  

 
5.2  The Contractor shall be responsible for the safety of all activities on the 

Site.  

 
5.3  Any thing of histori cal or other interest or significant value unexpectedly 

discovered on the Site shall be the property of the Employer.  The 

Contractor shall notify the Employerõs Representative of such 
discoveries and carry out the Employerõs Representativeõs instructions 

for dealing with them.  
 
6  Work Program and Sub -contracting  

 
6.1  Within seven days after Site possession date, the Contractor shall 

submit to the Employerõs Representative for approval a program 

showing the general methods, arrangements, order and timing for all 
the activities in the Works.  

 
6.2  The Contractor may sub -contract the Works (but only to a maximum of 

25 percent of the Contract Price) with the approval of the Employerõs 

Representative.  However, he shall not assign the Contract without the 
approval of the E mployer in writing.  Sub -contracting shall not alter the 

Contractorõs obligations. 
 
7  The site  

 
7.1  The Employer shall give possession of all parts of the Site to the 

Contractor.  

 
 

7.2  The Contractor shall allow the Employerõs Representative and any other 
person authorised by the Employerõs Representative ,access to the Site 
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and to any place where work in connection with the Contract is being 
carried out or is intended to be carried out.  

 
8  Instructions  

 
8.1  The Contractor shall carry out all instructions of the Employerõs 

Representative which are in accordance with the Contract.  

 
9  Extension of Completion Date  

 

9.1  The Employerõs Representative shall extend the Completion Date if an 
occurrence arise s which makes it impossible for completion to be 

achieved by the Intended Completion Date.  The Employerõs 
Representative shall decide whether and by how much to extend the 
Completion Date.  

 
9.2  For the purposes of this clause, the following occurrences shall be valid 

for consideration;  
 

Delay by: - 

(a) force majeure, or  
 
(b) reason of any exceptionally adverse weather conditions, or  

 
(c) reason of civil commotion, strike or lockout affecting any of the 

trades employed upon the Works or any of the trades engaged in 
the pre paration, manufacture or transportation of any of the 
goods or materials required for the Works, or  

 
(d) reason of the Employerõs Representativeõs instructions issued 

under these Conditions, or  

 
(e) reason of the contractor not having received in due time necessary 

instructions, drawings, details or levels from the Employerõs 
Representative for which he specifically applied in writing on a 
date which having regard to the date for Completion stated in the 

appendix to these Conditions or to any extension of t ime then 
fixed under this clause was neither unreasonably distant from nor 

unreasonably close to the date on which it was necessary for him 
to receive the same, or  

 

(f) delay on the part of artists, tradesmen or others  engaged by the 
Employer in executing wor k not forming part of this Contract, or  

 

(g) reason of delay by statutory or other services providers or similar 
bodies engaged directly by the Employer, or  

 
(h) reason of opening up for inspection of any Work covered up or of 

the testing or any of the Work, mater ials or goods in accordance 
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with these conditions unless the inspection or test showed that 
the Work, materials or goods were not in accordance with this 

Contract, or  
 

(i) reason of delay in appointing a replacement Employerõs 
Representative, or  

 

(j) reason of del ay caused by the late supply of goods or materials or 
in executing Work for which the Employer or his agents are 
contractually obliged to supply or to execute as the case may be, 

or  
 

(k) delay in receiving possession of or access to the Site.  
 

10  Management Meeti ngs  

 
10.1  A Contract management meeting shall be held regularly and attended 

by the Employerõs Representative and the Contractor.  Its business shall 
be to review the plans for the remaining Work.  The Employerõs  
Representative shall record the business of man agement meetings and 

provide copies of the record to those attending the meeting and the 
Employer.  The responsibility of the parties for actions to be taken shall 
be decided by the Employerõs Representative either at the management 

meeting or after the ma nagement meeting and stated in writing to all 
who attend the meeting.  

 
10.2  Communication between parties shall be effective only when in writing.  

 

11  Defects  
 
11.1  The Employerõs Representative shall inspect the Contractorõs work and 

notify the Contractor of any defects that are found.  Such inspection  
shall not affect the Contractorõs responsibilities.  The Employerõs 

Representative may instruct the Contractor to search for a defect and to 
uncover and test any Work that the Employerõs Representative 
considers ma y have a defect.  Should the defect be found, the cost of 

uncovering and making good shall be borne by the Contractor.  However 
if there is no defect found, the cost of uncovering and making good shall 

be treated as a variation and added to the Contract Pr ice.  
 
11.2  The Employerõs Representative shall give notice to the Contractor of any 

defects before the end of the Defects Liability Period, which begins at 
Completion, and is defined in the Appendix to Conditions of Contract.  

 

11.3  Every time notice of a defect is g iven, the Contractor shall correct the 
notified defect within the length of time specified by the Employerõs 

Representativeõs notice.  If the Contractor has not corrected a defect 
within the time specified in the Employerõs Representativeõs notice, the 
Employerõs Representative will assess the cost of having the defect 



KILIFI COUNTY GOVERNMENT, ROADS, TRANSPORT AND PUBLIC WORKS, TENDERS November 2020   

 

22  

corrected by other parties and such cost shall be treated as a variation 
and be deducted from the Contract Price.  

 
12  Bills of Quantities/Schedule of Rates  

 
12.1  The Bills of Quantities/Schedule of R ates shall contain items for the 

construction, installation, testing and commissioning of the Work to be 

done by the Contractor.  The Contractor will be paid for the quantity of 
the Work done at the rates in the Bills of Quantities/Schedule of Rates 
for ea ch item. Items against which no rate is entered by the Tenderer 

will not be paid for when executed and shall be deemed covered by the 
rates for other items in the Bills of Quantities/Schedule of Rates.  

 
12.2  Where Bills of Quantities do not form part of the Con tract, the Contract 

Price shall be a lump sum (which shall be deemed to have been based 

on the rates in the Schedule of Rates forming part of the tender) and 
shall be subject to re -measurement after each stage.  

 
13  Variations  

 

13.1  The Contractor shall provide the  Employerõs Representative with a 
quotation for carrying out the variations when requested to do so.  The 
Employerõs Representative shall assess the quotation and shall obtain 

the necessary authority from the Employer before the variation is 
ordered.  

 
13.2  If t he Work in the variation corresponds with an item description in the 

Bill of Quantities/Schedule of Rates, the rate in the Bill of 

Quantities/Schedule of Rates shall be used to calculate the value of the 
variation.  If the nature of the Work in the variati on does not correspond 
with items in the Bill of Quantities/Schedule of Rates, the quotation by 

the Contractor shall be in the form of new rates for the relevant items of 
Work.  

 
13.3  If the Contractorõs quotation is unreasonable, the Employerõs 

Representative may order the variation and make a change to the 

Contract Price, which shall be based on the Employerõs Representativeõs 
own forecast of the effects of the variation on the Contractorõs costs. 

 
14  Payment Certificates and Final Account  

 

14.1  The Contractor shall b e paid after each of the following stages of Work 
listed herebelow (subject to re -measurement by the Employerõs  
Representative of the Work done in each stage before payment is made).  

In case of lump -sum Contracts, the valuation for each stage shall be 
based on the quantities so obtained in the re -measurement and the 

rates in the Schedule of Rates.  
 

(i) Advance payment________________(percent of   Contract Price,  
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 [after Contract execution]           to be inserted by the Employer).  
 

(ii)  First stage ( define stage) ______________________ 
 

(iii)  Second stage (define stage )____________________ 
 

(iv) Third stage ( define stage) ______________________ 
 

(v) After defects liability period .  

 
14.2  Upon deciding that Works included in a  particular stage are complete, 

the Contracto r shall submit to the Employerõs Representative his 
application for payment. The Employerõs Representative shall check, 
adjust if necessary and certify the amount to be paid to the Contractor 

within 21 days of receipt of the Contractorõs application .The Employer 
shall pay the Contractor the amounts so certified within 30 days of the 

date of issue of each Interim Certificate.  
  
14.3  The Contractor shall supply the Employerõs Representative with a 

detailed final account of the total amount that the Contractor con siders 
payable under the Contract before the end of the Defects Liability Period.  
The Employerõs Representative shall issue a Defect Liability Certificate 

and certify any final payment that is due to the Contractor within 30 
days of receiving the Contract orõs account if it is correct and complete.  

If it is not, the Employerõs Representative shall issue within 21 days a 
schedule that states the scope of the corrections or additions that are 
necessary.  If the final account is still unsatisfactory after it has been 

resubmitted, the Employerõs Representative shall decide on the amount 
payable to the Contractor and issue a Final Payment Certificate.  The 
Employer shall pay the Contractor the amount so certified within 60 

days of the issue of the Final Payment Certificate.  
 

14.4  If the period laid down for payment to the Contractor upon each of the 
Employerõs Representativeõs Certificate by the Employer has been 
exceeded, the Contractor shall be entitled to claim simple interest 

calculated pro -rata on the basis of th e number of days delayed at the  
 

Central Bank of Kenyaõs average base lending rate prevailing on the first 
day the payment becomes overdue.  The Contractor will be required to 
notify the Employer within 15 days of receipt of delayed payments of his 

intent ions to claim interest.  
 
15.  Insurance  

 
15.1  The Contractor shall be responsible for and shall take out appropriate 

cover against, among other risks, personal injury; loss of or damage to  
the Works, materials and plant; and loss of or damage to property.  

 

16.  Liquidated Damages  
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16.1  The Contractor shall pay  liquidated damages to the Employer at the rate 

0.001 per cent of the Contract price per day for each day that the actual  
Completion Date is later than the  Intended Completion Date except in 

the case of any of the occurrences listed under clause 9.2.  Th e Employer 
may deduct liquidated damages from payments due to the Contractor.  
Payment of liquidated damages shall not affect the Contractorõs 

liabilities.  
  
17.  Completion and Taking Over  

 
17.1  Upon deciding that the Work is complete the Contractor shall request 

the Employerõs Representative to issue a Certificate of Completion of the 
Works, upon deciding that the Work is completed.  

 

The Employer shall take over the Site and the Works within seven days 
of the Employerõs Representative issuing a Certificate of Completion.  

 
18.  Termination  

 

18.1  The Employer or the Contractor may terminate the Contract if the other 
party causes a fundamental breach of the Contract.  These fundamental 
breaches of Contract shall include, but shall not be limited to, the 

following;  
 

(a) the Contracto r stops Work for 30 days continuously without 
reasonable cause or authority from the Employerõs 
Representative;  

 
(b) the Contractor is declared bankrupt or goes into liquidation other 

than for a reconstruction or amalgamation;  

 
(c) a payment certified by the Empl oyerõs Representative is not paid 

by the Employer to the Contractor within 30 days after the expiry 
of the payment periods stated in sub clauses 14.2 and 14.3 
hereinabove.  

 
(d) the Employerõs Representative gives notice that failure to correct 

a particular defect is a fundamental breach of Contract and the 
Contractor fails to correct it within a reasonable period of time.  

 

18.2  If the Contract is terminated, the Contractor shall stop Work 
immediately, and leave the Site as soon as reasonably possible.  The 
Employerõs Representative shall immediately thereafter arrange for a 

meeting for the purpose of taking record of the Works executed and 
materials, goods, equipment and temporary buildings on Site.  

 
19.  Payment Upon Termination  
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19.1  The Employer may employ and  pay other persons to carry out and 
complete the Works and to rectify any defects and may enter upon the 

Works and use all materials on  Site, plant, equipment and temporary 
works.  

 
19.2  The Contractor shall, during the execution or after the completion of the 

Works under this clause, remove from the Site as and when required 

within such reasonable time as the Employerõs Representative may in 
writing specify,any temporary buildings, plant,  
machinery, appliances, goods or materials belonging to him, and in 

defau lt thereof , the Employer may (without being responsible for any 
loss or damage) remove and sell any such property of the Contractor, 

holding the proceeds less all costs incurred to the credit of the 
Contractor.  

 

19.3  Until after completion of the Works un der this clause, the Employer shall not 
be bound by any other provision of this Contract to make any payment to the 

Contractor, but upon such completion as aforesaid and the verification within 
a reasonable time of the accounts therefor the Employerõs Representative shall 
certify the amount of expenses properly incurred by the Employer and, if such 

amount added to the money paid to the Contractor before such determination 
exceeds the total amount which would have been payable on due completion 
in accordance  with this Contract, the difference shall be a debt payable to the 

Employer by the Contractor; and if the said amount added to the said money 
be less than the said total amount, the difference shall be a debt payable by 

the Employer to the Contractor.  
 
20.     Corrupt Gifts and Payments of Commission  

 
20.1  The Contractor shall not;  

 

(a) Offer or give or agree to give to any person in the service of the 
Employer any gifts or consideration of any kind as an inducement 

or reward for doing or forbearing to do or for  having done or 
forborne to do any act in relation to the obtaining or execution of 
this or any other contract with  the Employer or for showing or 

forbearing to show favour or disfavour to any person in relation to 
this or any other contract with the Empl oyer.  

 
(b) Any breach of this Condition by the Contractor or by anyone 

employed by him or acting on his behalf (whether with or  

without the knowledge of the Contractor) shall be an offence 
under the Laws of Kenya.  

 

21.     Settlement of Disputes  
 

21.1  Any dispute arising out of the Contract which cannot be amicably 
settled between the parties shall be referred by either party to the 
arbitration and final decision of a person to be agreed between the 
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parties.  Failing agreement to concur in the appointme nt of an 
Arbitrator, the Arbitrator shall be appointed by the chairman of 

the Chartered Institute of Arbitrators, Kenya branch, on the 
request of the applying party.  
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APPENDIX TO CONDITIONS OF CONTRACT  
 

THE EMPLOYER IS  

Name : Kilifi County Government , Department of Roads, Transport and Public 
Works . 
 

Address:  P.O. BOX 519 ð 80108 Kilifi.  
 

Name of Employerõs Representative:  C.K Kazungu  
 
Title;  Chief Officer, Department of Roads, Transport and Public Works.  

 

The name (and identification number) of the Contract is PROPOSED OPENING 

AND GRADING OF MULUNGUNI - KAPANGANI ROAD .  KCG/RTPW/ 830455 -

2019/2020 . 

 
The Works consist of Grading, gravelling , culverts and drainage works  

 
The Start Date shall be immediately after signing of the contract  
The Intended Completion Date for the whole of the Works shall be  

Three months after commencement order is issued.  
 
The following documents also form part of the Contract:  

As mentioned in the  instruction to tenderers  
The Site Possession Date shall be as per the commencement order  

 
The Site is located at Kilifi County  
 

(As per the drawings)  
 
The Defects Liability Period is 3 months  

 
Amount of Tender Security is indicated in the Appendix to Instruction to 

Tenderers Appendix 3.6   
 
The name and Address of the Employer for the purposes of submission of tenders 

is as indicated in the  Invitation to Tender, Section I  
 

A sample acceptable form of performance security  is in this document at SECTION 
V where there are  the standard forms .  
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SECTION IV ð SPECIFICATIONS, DRAWINGS AND BILLS OF 
QUANTITIES/SCHEDULE OF RATES  

 
I. SPECIFICATIONS  

 
    Notes for preparing Specifications  
 

1.0  Specifications must be drafted to present a clear and precise statement 
of the required standards of materials and workmanship for tenderers 
to respond realistically and competitively to the requirements of the 

Employer and ensure responsiveness of tenders.  The Specifications 
should require that all materials, plant , and other supplies to be 

permanently incorporated in the Works be new, unused, of the most 
recent or current models and incorporating  all recent improvements in 
designs and materials unless provided otherwise in the Contract.  

 
2.0  Specifications from previo us similar projects are useful and it may not 

be necessary to rewrite specifications for every works contract.  
 

3.0  Care must be taken in drafting  Specifications to ensure they are not 

restrictive.  In the specification of standards for materials, plant and 
workmanship existing Kenya Standards should be used as much as 
possible otherwise recognized international standards may also be used.  

 
II  DRAWINGS  

NOTE:  1. A list of the Contract Drawings should be inserted here  
2. The actual Contract Drawings including Si te plans should be  
annexed in a separate booklet  
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Contract Drawings   
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Periodic Rehabilitation and Spot Improvement Works Level 2   Drawings & Bills of Quantities  

 
 

 
 

 

 

Periodic Rehabilitation and Spot Improvement Works Level 2   Drawings & Bills of Quantities  
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Periodic Rehabilitation and Spot Improvement Works Level 2   Drawings & Bills of Quantities  
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Periodic Rehabilitation and Spot Improvement Works Level 2   Drawings & Bills of Quantities  
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Periodic Rehabilitation and Spot Improvement Works Level 2   Drawings & Bills of Quantities  
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Periodic Rehabilitation and Spot Improvement Works Level 2   Drawings & Bills of Quantities  
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